TORNILLO ISD

Post Office Box 170 JUL - 27010
Tomillo, Texas 79853

b

We Make Dreams Come True!

June 23, 2010

Marlene H. Dortch, Secretary

Federal Communications Commission
Office of the Secretary

9300 East Hampton Drive

Capitol Heights, Maryland 20743

Ms. Dortch:

Please accept this letter as a request for a waiver. This waiver request is in reference to:

Form 471 Application Number: 432427

Funding Year: 2004

Applicant’s Form ldentifier: TISD 04

Funding Request Number: 1202644

Billed Entity Number: 142108

FCC Registration Number: 0013525662

SPIN: 143022561

Service Provider Name: Complete Networking Solutions
Service Provider Contact Person: Mike Salas
Administrator’s Decision on Appeal: June 15, 2010

CC Docket No. 02-6 CC Docket No. 96-45

On behalif of our school district, [ would like to formally appeal the denial decision as stated in
the Administrator’s Decision on Appeal-Funding Year 2004-2005 Letter received June 18, 2010.

As I understand it, the lack of a written contract between the district and the vendor prior to the
commencement of the project has been the only technicality in question still unresolved. Due to
our inability to produce a signed document (although an unsigned version was found), along with
memories dimmed by the passage of six years of time, we have been unable to resolve this ONE
issue to the satisfaction of those who have audited us on your behalf. Since both the vendor and 1
agree that a firm agreement was in place at the time, we attempted to resolve this by submitting
an affirmation of contract — drafted by one attorney and reviewed by another, independent
attorney — that is completely consistent with Texas contract law. This good faith attempt has also
been summarily rejected as well. I feel the “strike zone” being called on us is too tight.

Paul Vranish — Superintendent (915) 765-3007 — Phone. .~~~
Email: VranishPL@tisd.us (915) 764-2120 — Fax L‘_ AT S eatd
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TORNILLO ISD

It is certain that the PIA reviewers at USAC itself failed to catch this problem back in 2004
before a Funding Commitment Decision Letter was approved. This was no small matter as the
funding for this project was in the amount of $195,101.73. Had this technicality been caught
then, we would have been able to fix the mistake promptly. Why are we “burned” when USAC’s
failure contributed to the current situation?

Allow me to refer to FCC generalized comments, "denial of funding requests inflicts undue
hardship on the applicants and in these cases, we find that the applicants have demonstrated that
rigid compliance with the application procedures does not further the purposes of section 254(h)
or serve the public interest.” The denial of this appeal inflicts undue hardship on the district
because it would have to pay back $183,011.40 almost 6 years after USAC originally approved
and funded the project in question. We are the fourth poorest school district in Texas operating
during a time of budget cutbacks. Refunding this amount will directly result in four teacher
layoffs as | have no “slush fund” to cover this unplanned expense.

Also in FCC comments, “as the effective date of this Order, we require USAC to provide all E-
Rate applicants with an opportunity to cure ministerial and clerical errors on their FCC Form 470
or FCC Form 471, and an additional opportunity to file the required certifications.

USAC shall inform applicants promptly in writing of any and all ministerial or clerical errors
that are detected in their applications, along with a clear and specific explanation of how the
applicant can remedy those errors. USAC shall also inform applications promptly in writing of
any missing or incomplete certifications. Applicants shall have 15 calendar days from the date of
receipt of notice in writing by USAC to amend or re-file their FCC Form 470, FCC Form 471 or
associated certifications. USAC shall apply this directive to all pending applications and appeals
even if such applications or appeals are no longer within the filing window.” USAC in this case,
failed to give us the opportunity to remedy the error back in the 2004-2005 funding year.

Please refer to the attached Memorandum and Ratification of Agreement signed and dated by
Paul Vranish, Superintendent Tornillo Independent School District and Mike Salas, Complete
Networking Solutions on May 26, 2010. The purpose of the document is to affirm and ratify the
contractual agreement between both parties regarding the installation of internal connections and
information services i.e. fiber optic cable during the 2004 funding year.

According to state requirements, a person can accept an offer by a written contract, a bilateral
contract or a unilateral contract. We believe a unilateral contract existed between both parties
because the receipt of goods and services were rendered by the vendor as approved and funded
by USAC. Please refer to the attached letter by Mike Salas that helps support our position.

It should be noted, and we are sure you agree, that there is no question that the equipment and
services were delivered and installed that year, that the price for this procurement was well
within the norms for a project of that type in that funding year, and that there is no question as to
the appropriate use of the fiber backbone, etc. — the District still uses them on a daily basis as it
acts as the main network back bone that connects our 2 campuses. Finally the project “makes
sense” in the context of the internal assessment conducted at the time which established that we
needed a high speed connection between campuses.

Paul Vranish — Superintendent (915) 765-3007 — Phone
Email: VranishPL@tisd.us (915) 764-2120 - Fax
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The District would like to make it clear that in no way have these funds, equipment and services
been used for anything other than the intended purposes. As stated earlier, we are the fourth
poorest school district in Texas: the District relies on E-Rate funding to provide its students and
teachers with an opportunity to experience technology as they would in urban areas. We are not
in the business of manipulating or cheating programs to fund frivolous technology projects.
Given the preponderance of our good faith efforts to comply with the program standards, it is our
formal request that you overturn the SLD decision on this case with a favorable ruling for
Tornillo 1SD and allow us to put this matter behind us.

Sincerely yours,

L]

EWoarred

Paul Vranish

CC: Mike Salas (Complete Networking Solutions)

Attachments: USAC Administrator’s Decision on Appeal, Memorandum and Ratiftcation of
Agreement, Supporting Letter from Mike Salas

Paul Vranish — Superintendent (915) 765-3007 — Phone
Email: VranishPL@tisd.us (915) 764-2120 - Fax




Universal Service Administrative Company
Schools & Libraries Davision

Administrator’s Decision on Appeal — Funding Year 2004-2005

June 15, 2010

Paul Vranish

Tornillo Indep School District
P.O. Box 170

Tomille, TX 79853

Re: Applicant Name: TORNILLO INDEP SCHOOL DISTRICT
Billed Entity Number: 142108
Form 471 Application Number: 432427
Funding Request Number(s): 1202644
Your Correspondence Dated: June 04, 2010

After thorough review and investigation of all relevant facts, the Schools and Libraries
Division {SLD) of the Universal Service Administrative Company (USAC) has made its
decision in regard to your appeal of USAC's Funding Year 2004 Commitment
Adjustment Letter for the Application Number indicated above. This letter explains the
basis of USAC's decision. The date of this letter begins the 60 day time period for
appealing this decision to the Federal Communications Commission (FCC). If your
Letter of Appeal included more than one Application Number, please note that you will
receive a separate letter for each application.

Funding Request Number(s): 1202644
Decision on Appeal: Denied
Explanation:

» During the site visit, the Tornillo Independent School District {the District) was
asked to provide a copy of the signed and dated contract. The record shows that
you stated that you tried to determine if the vendor was under a State Master
Contract at the time of the Form 471 filing; however, it was found that one did not
exist. You also stated that you believed the QISV (Qualified Information
Services Vendor) status negated the need for any contract, and the lack of a
formal contract between the district and the vendor was only a technicality and
could have been an oversight on the person in charge of the application at the
time. On appeal, you provided a Memorandum and Ratification of Agreement
between the District and service provider; however, this document is dated May
26, 2010. You also stated that according to state requirements, a person can
accept an offer by a written contract, bilateral contract or a unilateral contract and

100 South Jefferson Road, P.O. Box 902, Whippany, New Jersey 07981
Visit us oniine at: www.usac.org/si
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you believe that a unilateral contract existed between both parties because the
receipt of goods and services were rendered by the service provider as approved
and funded by USAC. However, the rules of this support mechanism state that
the applicant must sign and date the contract prior to certifying the Form 471. In
your appeal, you did not demonstrate that USAC's decision was incorrect. As
USAC does not have authority to waive the FCC rules of the program, your
appeal is dented.

® SLD has determined that, at the time you submitted your Form 471 application,
you did not have a signed contract for services in place with your service
providet(s) for services other than tariffed or month-to-month services. FCC rules
require that applicants submit a completed FCC Form 471 "upon signing a
contract for eligible services." 47 C.F.R. § 54.504(c). The FCC has consisténtly
upheld SLD's denial of Funding Request Number(s) when there is no contract in
place for the funding requested.’ The FCC Form 47! instructions under Block 5
¢clearly state that you MUST sign a contract for all services that you order on your
Form 471 except tariffed services and month-to-month services.” You did not
provide evidence with your appeal that, at the time you signed your Form 471,
you had signed a contract for eligible services. Consequently, SLD denies your
appeal.

If your appeal has been approved, but funding has been reduced or denied, you may
appeal these decisions to either USAC or the FCC. For appeals that have been denied in
full, partially approved, dismissed, or canceled, you may file an appeal with the FCC.
You should refer to CC Docket No. 02-6 on the first page of your appeal to the FCC.
Your appeal must be received or postmarked within 60 days of the date on this letter.
Failure to meet this requirement will result in automatic dismissal of your appeal. If you
are submitting your appeal via United States Postal Service, send to: FCC, Office of the
Secretary, 445 12th Street SW, Washington, DC 20554. Further information and options
for filing an appeal directly with the FCC can be found in the "Appeals Procedure”
posted in the Reference Area of the SLD section of the USAC website or by contacting
the Client Service Bureau, We strongly recommend that you use the electronic filing
options.

We thank you for your continued support, patience and cooperation during the appeal
process.

Schools and Libraries Division
Universal Service Administrative Company

' Request for Review by Waldwick School District, Schools and Libraries Universal Service Support
Mechanism, File No, SLD-256981, CC Docket Nos. 02-6, Order, 18 FCC Red. 22,994, DA 03-3526
(2003).

% See Instructions for Completing the Schools and Libraries Universal Service, Services Ordered and
Certification Form, OMB 3060-0806 (October 2003) at page 20.

100 South Jefferson Road, P.O. Box 902, Whippany, New Jerscy (07981
Visit us online at; www.usac.om/sl




MEMORANDUM AND RATIFICATION OF AGREEMENT

STATE OF TEXAS
COUNTY OF _&{ @5&

The purpose of this document is to affirm and ratify the contractual agreement between Tornillo
Independent School District and Complete Networking Solutions regarding the installation of
internal connections and information services i.e fiber optic cable.

Wherein, the parties hereto entered into a binding contractual agreement for the installation of
fiber optic cable initially for the funding year 2004.

The parties entered into negotiations and Complete Networking Solutions supplied Tornillo
Independent School District full and complete bid information and documentation for the project
which in due course was agreed upon and accepted by Tornillo Independent School District in all
aspects, thereby forming a mutually agreeable binding contractual agreement for the installation
of fiber optic cable.

The project was fully and satisfactorily completed by Complete Networking Solutions and the
resulting internal connections and information services were accepted by Tornillo Independent
School District.

Whereas, both parties now herein affirm and ratify said contractual agreement in all aspects,
termms and conditions for all purposes.

Dated: May 'LQ . 2010.

Tornillo Independent School District Complete Networking Solutions

W M,Z/ J*:ZVZ‘”@

Tevailly 50 ,Wg Salas




May 9, 2010

Paul Vranish, Superintendent
Tornille indep School District

PO Box 170
Yorniflo, TX 79583
RE: Form 471 Application nMumber; 432427
Funding Year: 2004
Applicant's Form ldentifler: TISD 04
Billed Entity Number: 142108
FCC Registration Number: 0013525662
SPIN: 143022561
Service Provider Name: Complete Networking Solutions
Service Provider Contact Person: Mike Salas

According to the Natification of Commitment Adjustment Letter for Funding Year 2004 originated on April 7, 2010,
during a review USAC determined that Tornillo ISD did not have a cantract in place at the time of submisslon of the
Form 471. My office has been unable to produce our copy of the contract initiated prior to the fillng of the Form
471 and contingent upon the school’s apgroval of E-Rate funding.

Consideration needs to be glven to the numeroys discrepancles in the Information provided for completing the
process and the fact that there was no contract number listed on the 471 at the time that the FRN was approved
and the Funding Commitment Detision Letter was issued.

It is customary far Complete Networking Sclutions to obtain a signed cantract when selected as a Senvice Provider
for the filing of a 471. Each contract is enacted contingent upon funding. However, the guidance offered by the
Universal Service Administrative Company is inconsistent and aften contradictory of other sections of such
guidance.

USAC’s Step 4: Contract Guidance states:  Oblaining the service provider signature and date is not o program
requirement, but state and/or local controct law may include this or other complionce requirements. {Reference;
Highlighted section of attached.} In that statement and numerqus other sertions of the rules and regulations, it
requires applicants and service providers to meet all state contract requirements. We understand that according
to state reguirements, 3 person can accept an offer by one of numerous methods including: a written contract, a
bilateral contract or a unilateral contract

A unilateral contract suggests undeniable proof of the receipt of goods and services that were approved and
funded on the FRN. All materials and services were purchased and installed within the timeframe of the funding
period: July 1, 2004 through June 30, 2005. The agreement between Tornillo 1SD and Complete Networking
Solutions was clear, understood and contingent upon E-Rate Funding. The project did and continues to follow the
purpose of the E-Rate Program to provide your school affordable access to telecommunications and Information
services.

Sincerely,
Mike Salas dba Complete Networking Solutions

N R b




Step 4: Contract Guidance - Schools and Libraries - USAC
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Step 4 Contract Guicance

Slep 4: Select a Sarvice
Frovider

Applicants and service providers must meet ail
Federal Communications Commission (FCC) and
state contract requirements.

~ Conslruct an Evalualion
CONTRACTS

Bid Evaluauon Matrx

In general a contract1s a binding agreemenl. enforceable by
law, between lwo or more parties lhat creates an abligauon g
do or not o something Contracl definiuons and

28-day Waing Penod

* Contract Guidance

requiremenls are conlained 1n each slate's or lernlory's
cnntract kow

Slale Replacement Conlracts

Except lor services lo be delivared under non-contracled tanfled or rnonlh-lo-monlh arrangements,
FCC rules require that an apphcanl sign a contract with (he service plovider before sigring and
subnwiling a compleled Services Ordered and Certification Form (Form 471}, Applicents must be
atle to demonstrate that they had a signed and dated contracl in place at the trne they submilted
a completed Form 471 Applicanls must also comply with slale andfor locai conlract law Oblaining
the service provider signalure and dele Is pot & program requirament, bul slate and/or local
cantract law may nclude Lhis or olher compliance requirements

Acceplable standards for applicant signature and dated contract examples

¢ Applicenl handwntten signatura ard signature date,
* Date contract awarded may be conlained in the body of the contract, or

* Dale coniract awarded may be in the opening statemenls of lhe contract

When state and/or local conlract law does not require the applicant to sign and dale Lhe contract
lhe appicant will be given lhe epportunity 1o complete a certificalion statement. The cerlificalian
stalernant affirms 1hal the applicant is cemphant with therr state andror local conwact law

Verbal agreomonls and quoies do not meel FCG requirements  Generadly purchase orders do nct
meel USAC conlract guidelines. We recommend Ihal if apphcants intend to use a purchase order
as their contract \hey chock their staie and/or local contracl laws lo ensure thal purchase orders
meel slale andior jocal conlract requiremenls

Establishing Formsg 470

The establishing Descrplion of Senvces Requested and Certficabion Formr {Form 470} 15 the lorm
that serves as the basis for Ihe comgeltive bidding process  For a inulu-year contracl. the
aslablishing Form 470 Ior thal vantracl could have been posted 1n a previous funding year

Qualified existing contracts
A qualified exisling contract 18

* A signed, wrilten contract executed pursuanl to the posting of a Form 470 in a previous
funding year.

* A contract signed on of before July 10, 1997 and reported en a Farm 470 in a previous
year as an exisling contract.

Tarlffed sarvices provided under a contrack

A tanffed service provided under conlract 15 a service offered under ene cr more tartifs and lor
which a contracl has been signed In all cases funding requests lfor which a contract has bean
signed should be reported as conlracied services  Farm 471 Block 5 should incluge the Coniract
Number in liem 15 [nol a8 "T") the Contract Award Dale 0 Hoam 18 and the Conlract Expiration
Dale i ltem 20

STATE MASTER CONTRACTS

A slale master canlrgsl is g contract that 1s compellively bid and put in place by a siate
gavernment entily for use by others.

Filing the Form 470

http://www.usac.org/slfapplicants/stepid/comract-guidance.aspx[5/9/2010 4:18:06 PM]




Step 4: Contract Guidance - Schools and Librares - USAC

If the state flles a Form 470, than tha applicant may cile the stale's Form 470 on its Form 471
Tha state musl follow o campeuiive biddding process pursuant to FCC requirements and stale
procuremen! taw

The apphcant is required Lo follow the applicable provisions of the slale masler contracl and slale
and local procurement laws No separate lidding documents o contracls are required by the
apphcant oning the stale’s Form 470 olher (han whal is required by the slate masler contract and
slale and local procuremenl laws The signed slawe masler contract belween the slale and lhe
service provider mecls the FCC signed contract requirement

If the applicant files a Form 470 and considers a slate masler contracl as one of the ids, the
applicant mus!t loliow a compelitive bidding process pursuanl e FCC reguirements and state ang
local procurcment law  Pnce musl be the pnmary factor - thai s, 1l must be wexghled more beavily
lhan any other laclor

Il the applicant selects Lhe stale master contract as the most cost-eHerbve altermative, the
apphicaril 15 required 1o follow the apphcable provisions ol the state masler conlragt, slale cunlract
law and state and local procurement faws  The signeri stais masiar contract botweesn the slale
and the service provider meels the FCC signed contract requirement

Reporting the Contract Award Date for state mastar contracts

The Contract Award Datc shall nol he earlier than Ihe 29th day after tha pasting of the Form 470
11 an appheent files its own Form 470 and chooses enher a new or a pre-exisling slale master
contract as lhe mosi cost effeclive bid, the applicant shaula record its decision 1o purchase off the
slale master conlract alier (he bidding process 1s coniplele and 1o record Lhe dale of s
mompnalizalion as the Contract Award Date on the Form 471

Purchase orders or olher slale master contract requirements for applicants

I the slale masler contrac! requires the issuance of purchase orders or conlains other
reguirements for apphicants, lhe appheants must meet those requirements  For example il the
state masler conitract requires the apphcant to 1ssue a purchase order by July 1, then lhe apphcant
15 required o meel thal deadline

MULTI-YEAR CONTRAGTS AND CONTRACTS INCLUDING VOLUNTARY EXTENSIONS

A multi-year contract means a contract thal covers more lhan one year For example, a thrne-year
contract would expire at the end of the third year A contractincluding voluntary extensicns means
Lhal the conlract expires 4l the end ol Ils oniginal lerm and may be volunlanly extended lor one o
more years pursuant 10 the pravisions in the conlract

To comply wilh FCC competilive bidding reguirernents, the applicant musi indicale in ils Reguest
for Proposals (RFP) and tem 7 on the Form 470 s intent Lo enter into a mulu-year conract far
sorvices or a contract thae includes volunlary extensions  The apphcant must also indicale ihe type
of services for which 1L 15 seeking @ muly-year conlract

Whan voluntary extenslons are indicated in item 13 of Form 470 and in the RFP, if an RFP
was used, the applicant does not have to post a new Form 470, In the event the Form 470
does not Indicate voluntary extensions, the contact cannot extend the contract beyond its
original expiration date without posting a new Form 470,

FCC rules grant a imited extension nf the competitive bidding rules for cantracls lor non-recurring
services. "[Clontracls for nonrecuming services may be volunlanly extended to coincide with the
appropnale deadhine lor lhe implemenltation [of delivery and installalion for nonrecurring services]
Panies may not however. extend niher contractual pravisions beyond the dates eslablished by the
Commission's rules without complying wilh the campetiive bidding process * (FCC 01-195,
released June 29, 2001) Il an applicant is granted an extension of ume for delivery and
installahon ol nup-recirnng services, the applicant may exlend the relevant conlract withoul
rebigding  Apphcants should file 8 Form 500 o nolify USAC ol such contract oxtensions

Multi-year contracts for newly-sligible services or entities
It the anging! Form 470 or RFP did nol include the newly-eligible services or enlibes, 1he applicanl
will be required 1o post a new Form 470 for those services

Step 3

+ Open a Competitive tndding Step 5 ! Calculate thc Discount Level u
Process
ISR TR R A [
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